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No. 2010AP2363- CR & 2010AP2364- CR
(L.C. No. 2007CF4140 & 2007CF4858)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent, FI LED

v JUuL 16, 2013

Ri chard Lavon Deadw || er, Diane M Frengen

Clerk of Supreme Court
Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publi shed decision of the court of appeals,! which affirned
judgnments of conviction entered by the MIwaukee County G rcuit
Court, Judge Patricia D. MMhon, after a jury found Richard
Lavon Deadwiller (Deadwiller) guilty of tw counts of second-
degree sexual assault by use of force, contrary to Ws. Stat.

§ 940.225(2)(a) (2005-06).2 During Deadwiller's trial, Wsconsin

! State v. Deadwiller, 2012 W App 89, 343 Ws. 2d 703, 820
N. W 2d 149.

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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State Crine Lab analyst Ronald G Wtucki (Wtucki) testified
that an out-of-state lab, O-chid Cellmark (Ochid), analyzed
vagi nal and cervical swabs taken from the two victins, Kristina
S. and Chantee O Orchid produced DNA profiles of senen found
on the victinms' swabs. After receiving the DNA profiles from
Orchid, Wtucki entered the DNA profiles into the DNA database,
which resulted in a match to Deadwller. No one from Orchid
testified at Deadwiller's trial. The jury convicted Deadw || er
of two counts of second-degree sexual assault by use of force.
Deadwi | | er appeal ed, arguing that his right to confrontation was
violated when the circuit court allowed Wtucki to rely on the
DNA profiles produced by Ochid. The Confrontation C ause
prohibits the introduction of testinonial hearsay of a wtness
who is absent from trial unless the witness is unavailable and
the defendant had the prior opportunity to cross-examne the

W t ness. Crawford v. Washington, 541 U S. 36, 51, 59 (2004).

The court of appeals affirnmed, concluding that Deadwller's
right to confrontation was not viol ated because the DNA profiles

produced by Ochid were not testinonial under WIllianms V.

Illinois, 567 US. __, 132 S C. 2221 (2012). State v.
Deadwi I ler, 2012 W App 89, Y14, 343 Ws. 2d 703, 820
N.W2d 149. W affirmthe court of appeals.

12 W conclude that on the facts of this case, Wtucki's
testinmony did not violate Deadwiller's right to confrontation.
Applying the various rationales of WIllians, a majority of the
United States Suprenme Court would cone to the same concl usion as
in WIllianms, that the expert's testinony did not violate the

2
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defendant's right to confrontation. Moreover, Deadw ller did
not challenge the substance of Wtucki's testinony because his
defense was that the intercourse did occur but that the victins
consent ed.

13 Further, assumng arguendo that the adm ssion of
Wtucki's testi nony vi ol at ed Deadwi I l er's right to
confrontation, we conclude that the error was harmess in |ight
of the defendant's previous adm ssions of sexual intercourse
with the victinmse and the fact that throughout the proceedings,
he mai ntai ned a defense that the victins consented.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 On August 27, 2007, Deadw ller was charged with one
count of second-degree sexual assault by use of force in
violation of Ws. Stat. 8§ 940.225(2)(a). The conplaint alleged
that on July 12, 2006, Deadw |l er sexually assaulted Kristina S
by striking her in the head, forcing her to the ground, and
forcing her to have sexual intercourse. On Cctober 4, 2007,
Deadwi | ler was charged in a separate case with one count of
second-degree sexual assault by use of force contrary to Ws.
Stat. 8§ 940.225(2)(a). The conplaint alleged that on August 12,
2006, Deadwi Il er sexually assaulted Chantee O by grabbing her
from behi nd, punching her in the jaw, forcing her to the ground,

and forcing her to have sexual intercourse.?

3 The case involving Kristina S. was assigned circuit court
case nunber 2007CF4140. The case involving Chantee O was
assigned circuit court case nunber 2007CF4858. On Cctober 25
2007, the circuit court granted the State's notion to
consol i date the cases.
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15 On March 26, 2008, the State filed a notion in |imne
seeking a ruling that the testinony of Wtucki would be
adm ssible at trial. The notion confirnmed that Wtucki was not
the analyst who developed the DNA profiles from the senen
recovered on the victins' vaginal and cervical swabs. However,
Wtucki entered Ochid s DNA profiles into the DNA dat abase and
obtained a match to Deadw |l er. Thereafter, Wtucki received a
buccal (cheek) swab from Deadwi |l er and conpared the new sanple
to the Ochid DNA profiles, again resulting in a match. The
State argued that W t ucki i ndependently concluded that
Deadwi | ler was a match for the DNA recovered from the victins
and that "[a] defendant's confrontation right is satisfied if a
qualified expert testifies as to his or her own independent
opinion, even if the opinion is based in part on the work of

anot her . " State . Bart on, 2006 W App 18, 120, 289

Ws. 2d 206, 709 N.wW2d 93 (citing State v. WIllianms, 2002 W

58, 919, 11, 253 Ws. 2d 99, 644 N W2d 919).* Deadwi | | er
opposed the State's notion, arguing that he was entitled to
confront the Ochid analysts who conpleted the DNA profiles on
the victinms' swabs. The circuit court ruled that under Barton

and State v. WIliams, Wtucki would be permtted to testify

about the DNA results, assumng the proper foundation and

credentials were presented.

“Inthis case, we rely on two different cases with the name

"Wllianms": WIllianms v. Illinois, 567 US _ |, 132 S. . 2221
(2012), and State v. WIllians, 2002 W 58, 253 Ws. 2d 99, 644
N. W2d 919. As Wlliams v. Illinois is much nore inmportant to
our analysis, it wll be referred to as "Wllians." W refer to

the other case as "State v. WIllians."

4
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16 In preparation for trial, Deadwi ller hired an expert
to review the DNA evidence in this case, and the trial was
del ayed several times because Deadwller's expert had not
conpleted his anal ysis. At a pretrial conference on March 26,
2008, Deadwiller reported that he wanted to go forward with the
trial even though he had not received the expert's analysis.
The circuit court confirnmed that Deadwi ||l er wanted to proceed to

trial without his expert:

THE COURT: The question is do you want to go to
trial and waive your right, give up
your right to have this expert who is
wor king on sonme information, or shall
we set another date so your expert can
conplete the work he started.

THE DEFENDANT: I want to go to trial.

THE COURT: You want to go to trial on Mnday
wi t hout an expert.

THE DEFENDANT:  Yes.

The State then added that Deadwiller's decision was reasonabl e

because "Deadwi I l er's made statenents adm tting sexual
intercourse. . . . It's going to be in ny view a credibility
case, so | think this is a reasonable decision if he wants a
speedy trial." Deadwi | | er agreed with the prosecutor that the

main issue in the case was whether the wonen consented or
whet her he forced themto have intercourse: "I agree with [the
prosecutor] 100 percent.” In other words, even before the trial
began, Deadwi ller's defense was that the wonen consented to the
intercourse. He did not challenge that his DNA was found in the

victins.
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17 On April 7, 2008, Deadwiller's jury trial began. The
jury heard testinmony from Kristina S., Chantee O, a sexual
assault nurse, several police officers, Wtucki, and Deadw || er.
Kristina S. testified that on July 12, 2006, she had an argunent
with her boyfriend, left the apartnent where they had been
staying, and was |ocked out. Kristina S. testified that she
wal ked to a nearby gas station to call her boyfriend to |let her
back into the apartnment but was unable to reach him Wal ki ng
back towards the apartnent, Kristina S. testified that
Deadwi | | er began talking to her and offered to |let her use the
phone at his house. She testified that she walked with him
until they approached a dark alley, at which point she stopped.
She then testified that Deadw ||l er grabbed her arm hit her in
the face, told her to take her pants down, threatened to kill
her if she refused, then forced her to have sexual intercourse.
Kristina S. testified that she imediately reported the crineg,
went to the Sexual Assault Treatnent Center at Aurora Sinai
Hospital, and underwent a sexual assault exam nation. Kristina
S. testified that she did not consent to having sex wth
Deadwi | ler, nor did she agree to have sex with Deadwiller in
exchange for noney or drugs. Rat her, she testified that "he
raped ne."

18 Chantee O testified that on August 12, 2006, she was
wal king on the 16th Street bridge in M| waukee and was going to
catch a bus hone. She testified that three people, including
Deadwi Il er, were waiting for the bus on the opposite side of the
Sstreet. According to Chantee O's testinony, Deadwl]|er

6
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informed her that her bus stop was down a set of stairs and that
he would show her where it was | ocated. Chantee O testified
that Deadwiller led her a short way from the bottom of the
stairs, hit her in the jaw, told her to take down her pants,
then forced her to have sexual intercourse. Chantee O
testified that imediately after the assault, she flagged down a
police car, went to the Sexual Assault Treatnent Center at
Aurora  Si nai Hospi t al , and under went a sexual assaul t
exam nati on. Simlar to Kristina S., Chantee O testified that
she did not have sex with Deadw ller voluntarily nor did she
have sex in exchange for drugs or noney.

19 The State then called several witnesses to establish a
chain of custody for the evidence collected during the victins'
sexual assault exam nations. Tanya Weland, a sexual assault
nurse examner at Aurora Sinai, testified that she conducted the
exam nation on both victins, packaged and |abeled all of the
evidence collected, including vaginal and cervical swabs, and
turned the evidence over to hospital security, which keeps
evidence in a secure room until picked up by the police. Two
officers testified that they picked up the evidence collected
from Kristina S. and Chantee O from the secure room at Aurora
Sinai, opened the outer bag (wthout opening the bags on the
individual itens) to inventory the evidence, and turned over the
evidence to the police departnent's property control section.
Detective Lori Gaglione then testified that the itens of
evidence were transported from the property control section to
the State Crinme Lab (SCL), which gives a receipt when evidence

7
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is submtted. Gaglione testified that in both cases, the case
nunmber on the SCL receipt corresponded to the case nunber on the
police inventory sheet.

110 Wtucki then testified regarding the DNA evidence,
including that, in his opinion, DNA recovered from the victins
mat ched Deadw || er. He testified to his qualifications,
including 20 years of working at the SCL, degrees in technol ogy
and bi ol ogy, and training in forensic serol ogy, senmen
identification techniques, and DNA typing nethods. W t ucki
testified that the SCL had a contract with Ochid to reduce the
backlog of DNA case work, whereby the SCL sent evidence to
Orchid, which ran the necessary testing and sent back results
for the SCL to review Wtucki testified that he was famliar
with Ochid s protocols because it was accredited by the sane
agency that accredited the SCL and O-chid submtted its
protocols when it first applied for the contract with the SCL.

111 The SCL received evidence in Kristina S.'s case in
July 2006 and evidence in Chantee O 's case in August 2006.
Between the time the SCL receives the evidence and the tine it
is sent to Ochid, Wtucki testified that the evidence is
individually sealed and stored in a freezer or evidence control
room The SCL sent sanples to Ochid in Kristina S.'s case in
April 2007 and Chantee O 's case in Novenber 2006. The SCL
received sanples from Ochid in Kristina S.'s case on July 5,
2007, and Chantee O 's case on July 6, 2007. Wtucki testified
that the SCL follows protocols and maintains records of evidence
by assigning a case nunber upon receipt of evidence, storing the

8
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evidence in a control room or freezer, and recording the
shipping labels if evidence is sent to an out-of-state |ab.?>

12 Wtucki testified that he received a "report and all
the electrophoreticgrans® and the necessary docunentation" from
Ochid wth respect to both victinms, and that he personally
conpleted all of the work on the cases after the SCL received
the reports from Orchid. Wtucki testified that the case nunber
on the docunentation received from Ochid corresponded to the
SCL case nunbers for Kristina S. and Chantee O  Upon receipt of
Ochid s report, Wtucki testified that he analyzed both
cervical swabs and determned that there was a foreign nmale DNA
profile present in both swabs. Wtucki testified that he
"check[ed] to see that [Ochid] followed their procedures, that

their quality control neasures were followed, [and] they got

°In addition to witness testinmony, the State introduced
exhibits docunenting how the evidence for both victins was
coll ected through the testinony of the sexual assault nurse, was
transferred from the hospital to the police station through the
testinmony of the police officers, and was submtted to the SCL
through the testinony of the police officers and Wtucki. The
State did not submt shipping |abels showing how the evidence
was sent to Orchid and returned to the SCL. However, W tucki
testified to the SCL's protocols for maintaining the chain of
custody through shipping |abel manifests and testified that the
case nunbers on docunentation received from O chid corresponded
to the SCL case nunbers for Kristina S. and Chantee O

® The jury trial transcri pt uses t he spel l'i ng
"el ectrophoreticgram"™ although reference sources present it as
an "el ectrophoretogrant which is "[a] record of the results of

an el ectrophoresis.” The Anerican Heritage Dictionary of the
Engli sh Language 594 (3d ed. 1992). "Electrophoresis,” in turn

is "[a] nethod of separating substances, especially proteins,
and anal yzi ng nol ecul ar structure.” 1d.
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acceptable results on their control values.” He testified that
he "evaluate[d] the electrocphoreticgrans, [sic] which is the
end product or the typing results from the evidence, and we
determine if it's of sufficient quality for entry into our | ocal
DNA data base." Wtucki testified that he entered the DNA
profiles from Ochid into the DNA database, which returned a
result that DNA recovered from both victinms matched each other
and matched Deadw |l er. Once the match was returned, Wtucki
testified that he <checked that the profiles were entered
correctly into the database and personally confirned that the
DNA profiles matched. He then testified that a conputer match
is not conclusive proof, but "investigative information."
Thereafter, the police obtained a buccal swab from Deadw || er,
and Wtucki testified that he "develop[ed] a DNA profile from
t hose buccal swabs, then conpare[d] them to the profiles that
were generated by Orchid Cellmark from the cervical swabs of
Chantee O and vaginal swabs of Kristina S." Wtucki concluded

that there was a match:

State: Did you reach an opinion to a reasonable
degree of scientific certainty with respect
to whether or not M. Deadwiller was the
source of the male DNA found in [Chantee
O 's] cervical swabs?

Wtucki: Yes, | did.

St at e: VWhat is your opinion?
Wtucki: Well, they matched all 13 genetic |ocations
that we test for; and | ran a statistical

calculation on that profile, and it was of a
sufficient nunber t hat allowed nme to
determine in nmy opinion that the senen found

10
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on the cervical swabs  of Chantee O
originated fromRi chard Deadw || er.

St at e: Wth respect to Kristina S., did you conpare
the DNA profile that you developed from
Richard Deadwiller wth the foreign DNA
found on her vagi nal swabs?

Wtucki: Yes, | did.

State: Do you know what the source of that foreign
mal e DNA found on her vagi nal swabs was?

Wtucki: Again, as in Chantee QO's case, for the
profile devel oped from the vaginal swabs of
Kristina S., there was a match [for] all 13

genetic locations; and | ran a statistical
calculation and that allowed nme to determ ne
that in ny opinion, it was a high enough

nunber t hat Ri chard Deadwi || er was the
source of the senen .

None of the docunentation conpleted by Ochid was introduced

into evidence. The State rested its case after Wtucki's
t esti nony.
13 Deadwiller testified in his defense. In his version

of the events, both wonen offered to have sex with him for noney
and consented to having sex wth him He testified that
Kristina S. may have had notivation to |lie because she tried to
run away from him after he paid Kristina S. wupfront, and he
"slapped her on the side of the head like to stop her and she
fell." Further, he testified that Chantee O nay have had
notivation to lie because he paid her only $10 after they had
agreed on a price of $15.

114 The jury found Deadwiller guilty on both counts.

Deadwi |l er was sentenced to 20 years' inprisonment on each

11
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count, consisting of 15 years of confinenent and 5 years of
ext ended supervision for each count.

115 Deadw ||l er appealed, arguing that "the ¢trial court
violated his right to confrontation by allowng a technician
from the Wsconsin State Crine Laboratory to rely on a
scientific report that profiled the DNA left on the victins by
their attacker.” Deadwller, 343 Ws. 2d 703, 1. The court of

appeals affirnmed the conviction, and it relied on the recent
United States Suprene Court case of WIIlianms, which presented
very simlar facts to Deadwiller's case. 1d., 118, 14. Though
Wllians is a fractured opinion, "five justices agreed at the
core that the outside |aboratory's report was not testinonial."
Id., 912. The court of appeals declined to adopt exclusively
any of the three rationales presented, stating that it was

"bound by the judgnent in Wllians." I|d., 914.

116 Deadw |ler petitioned this court for review, and we

granted his petition on January 14, 2013.
1. STANDARD OF REVI EW

117 The question presented in this <case 1is whether
Deadwi I ler's right to confrontation was violated by Wtucki's
use of the DNA profiles devel oped by O chid. Wile "a circuit
court's decision to admt evidence is ordinarily a matter for
the court's discretion, whether the admssion of evidence
violates a defendant's right to confrontation is a question of
law subject to independent appellate review" State .

Wllianms, 253 Ws. 2d 99, ¢97 (citing State v. Ballos, 230

Ws. 2d 495, 504, 602 N.W2d 117 (Ct. App. 1999)).
12
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[11. ANALYSI S

118 We conclude that on the facts of this case, Wtucki's
testinmony did not violate Deadwiller's right to confrontation.
Applying the various rationales of WIllians, a majority of the
United States Suprene Court would conme to the same conclusion as
in WIllianms, that the expert's testinony did not violate the
defendant's right to confrontation. Moreover, Deadwller did
not challenge the substance of Wtucki's testinony because his
defense was that the intercourse did occur but that the victins
consent ed.

19 Further, assumng arguendo that the adm ssion of
Wtucki's testi nony vi ol at ed Deadwi I l er's right to
confrontation, we conclude that the error was harmess in |ight
of the defendant's previous adm ssions of sexual intercourse
with the victinmse and the fact that throughout the proceedings,
he mai ntai ned a defense that the victins consented.

A. Confrontation Cl ause

120 The Confrontation Cause of the Sixth Anmendnent
provides that "[i]n all crimnal prosecutions, the accused shall
enjoy the right . . . to be confronted with the wtnesses
agai nst him " In Crawford, the Court hel d that t he
Confrontation Clause permtted the adm ssion of "[t]estinonial
statenents of w tnesses absent from trial . . . only where the
declarant is unavailable, and only where the defendant has had a
prior opportunity to cross-examne." 541 U S. at 59. The Court
stated that "w tnesses"” against the defendant are "those who
bear testinony." Id. at 51. The Court defined "testinony" as

13
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"a solem declaration or affirmation made for the purpose of
establishing or proving sone fact." Id. The Confrontation
Clause is concerned with "a specific type of out-of-court
statenent, " such as af fi davits, deposi tions, custodi a
exam nations, prior testinony, and "statenents that were nade
under circunstances which wuld lead an objective wtness
reasonably to believe that the statenent would be available for
use at a later trial." 1d. at 51-52.

121 After Crawford, a flurry of Confrontation d ause
jurisprudence has ensued over what constitutes a "testinonial

statenent."’ The Court recently decided WIllians, which is

" The State and Deadwi |l |l er di sagree about the application of
two recent U S. Supreme Court decisions on the Confrontation
Cl ause: Mel endez-Diaz v. Massachusetts, 557 U.S. 305 (2009), and
Bullcomng v. New Mexico, 564 U S. _ , 131 S. C. 2705 (2011).
The State argues that both cases are distinguishable, and
Deadw | | er argues that both are controlling. In Mel endez-Di az,
at the defendant's trial for di stribution of cocai ne,
prosecutors i ntroduced into evi dence t hree not ari zed
"certificates of analysis" indicating that test results reveal ed
the distributed substance to be cocai ne. 557 U.S. at 308. No
anal yst testified. Id. at 309. In a straightforward
application of Crawford v. Wshington,541 U S. 36 (2004), the
Court held that the certificates were testinonial because they
were "quite plainly affidavits”" and were "a solem declaration
or affirmation nmade for the purpose of establishing or proving
sone fact." Id. at 310. | ndeed, "the sole purpose of the
affidavits was to provide prima facie evidence of the
conposition, quality, and the net weight of the analyzed
substance." 1d. at 311.

14
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factually simlar to Deadwiller's case.® See infra, 132. In
that case, WIlians was charged wth aggravated sexual assault
of a woman, L.J. Wllianms, 567 U S. __ , 132 S. C. at 2229
After the assault, L.J. reported the attack, went to the

hospital, and underwent a sexual assault exam nation. | d. The

In Bull com ng, at the defendant's DW trial, t he
prosecution introduced into evidence a crine lab report
conpleted by Curtis Caylor certifying that, shortly after the
traffic accident involving the defendant, Bullcom ng s bl ood-
al cohol concentration (BAC) was 0.21 grans per hundred
milliliters. 564 U.S. at _, 131 S Q. at 2711-12. The
prosecution did not call Caylor as a w tness because he had been
pl aced "on unpaid | eave," but instead, called Gerasinbos Razatos,
who had not participated in or supervised Caylor's work nor did
Razat os have an independent opinion about Bullcomng's BAC. Id.
at 2715-16. The Court held that Razatos's substitute testinony
did not satisfy the requirenments of the Confrontation C ause
because the report contained nore than machi ne generated results
(for exanple, that Caylor received the blood sanple with the
seal intact and that Caylor followed a particular protocol), and
t hat under Mel endez-Di az, the report was testinonial because it
was formalized and created solely for an evidentiary purpose.
Id. at 2715-17.

8 Both cases involve sexual assault. In both cases, the
victim underwent a sexual assault exam nation, which produced
vagi nal swabs containing DNA of the perpetrator. Pol i ce

officers in both cases retrieved the evidence, inventoried the
evi dence, and sent the evidence to the state crinme |ab, which
then sent the evidence to an out-of-state |aboratory for DNA
testing. Further, the out-of-state |aboratories sent back the
swabs and a DNA profile of the perpetrator produced from the
vagi nal swabs. In both cases, state crine |ab analysts entered
the DNA profile into a DNA database, which resulted in a match
to the defendant. When called to testify, the state crine |ab
anal ysts reported that the DNA profile sent by the out-of-state
|ab matched the DNA profile resulting from the DNA database

The DNA profile was not introduced into evidence in either case.
Prosecutors in both cases introduced inventory reports and
evi dence receipts to prove a chain of custody, i.e. that the DNA
profile was produced from swabs taken fromthe victins.

15
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police picked up the evidence collected from L.J., |abeled the
evidence with an inventory nunber, and sent it under seal to the
state crine |ab. Id. The crine lab sent the evidence to a
Cel | mark Di agnostics Laboratory in Maryland. [1d. Cellnmark sent
back L.J.'s swabs and a "report containing a male DNA profile
produced from semen taken from those swabs.” |d. WIllianms was
not under suspicion at the tinme Cellmark conpleted its analysis.
Id. Sandra Lanbatos, a forensic specialist at the Illinois

state crinme lab, entered Cellmark's DNA profile into the state

DNA dat abase, resulting in a match to Wllians. |d.
122 WIllians was charged wth, inter alia, aggravated
sexual assault and was tried before a state judge. | d.

Lanbatos testified that it was common for "one DNA expert to
rely on the records of another DNA expert," that Cellnmark was an
"accredited crine lab," that the state crine lab often sent
genetic sanples to Cellmark to reduce its backlog, and that the
state crime lab enployees relied on the sealed shipping
containers and shipping manifests to preserve the chain of
custody. |d. at 2229-30. Lanbatos was shown shipping nmanifests
and "explained what they indicated, nanely, that the [state
crinme lab] had sent L.J.'s vaginal swabs to Cellmark, and that
Cellmark had sent them back, along with a deduced nmale DNA
profile." 1d. at 2230. The prosecutor asked Lanbatos whet her
there was a conputer match between "the male DNA profile found
in senmen from the vaginal swabs of [L.J.]" and the "nale DNA
profile that had been identified" from WIIlianms' blood. Id.
Over the defendant's objection, Lanbatos testified that based on

16
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her conparison of the two DNA profiles, there was a match. 1d.
The prosecutor did not enter the Cellmark report into evidence,
nor did Lanbatos read from or identify the report as the source
of any of her conclusions. 1d. On cross-exam nation, Lanbatos
confirmed that she did not conduct or observe any testing on the
vagi nal swabs, and that her testinony relied on Cellmrk's DNA
profile. Id. She testified that she trusted Cellmark's work
because it was an accredited lab and that it was unlikely the
sanpl es had been degraded or conprom sed because the state crine
|ab checked for degradation before sending the sanples to
Cellmark and the sanples would have exhibited telltale signs had
they degraded. 1d. at 2230-31. WIllianms noved to exclude parts
of Lanbatos' testinony based on the Confrontation C ause, but
the judge did not exclude the evidence because Lanbatos' opinion
"was based on her own independent testing of the data received
from [Cell mark]." Id. at 2231. The judge found WIIians
guilty, and his conviction was affirnmed by the state court of
appeal s and supreme court. |d.

23 The United States Suprene Court affirmed in a
fractured opinion, concluding for various reasons that Lanbatos'
testinony did not violate Wllianms' right to confrontation. |d.
at 2228, 2255. Justice Alito wote for the |ead opinion, which
was joined by Chief Justice Roberts, Justice Kennedy, and
Justice Breyer. |1d. at 2227. Justice Thomas concurred in the
result, but not in the lead opinion's reasoning. Id. at 2255
Justice Alito gave two rationales to support his conclusion.
First, he reasoned that the DNA profile was not used to prove
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the truth of the mtter asserted, nanely, that "the report
contained an accurate profile of the perpetrator's DNA. " [d. at
2240. WIllians argued that Lanbatos' testinony violated his
right to confrontation because she |acked personal know edge
that Cellmark's DNA profile was produced from the vaginal swab
of the victim L.J. Id. at 2236. Justice Alito rejected this
argunent, stating that under the Illinois and Federal Rules of
Evi dence, ° Lanbat os' testinony was not adnissible for the purpose
of proving that the DNA profile was produced fromL.J.'s vagi nal
swab. Id. Nor did the record support WIIlians' argunent that
the fact finder relied on Lanbatos' testinony for the truth of
the matter. Further, Justice Alito rebutted the dissent's
argunment that even if the report itself was not put into
evi dence, Lanbatos testified to the substance of the report, and
w thout the report, the State had insufficient evidence to prove
that Cellmark's DNA profile was based on L.J.'s swab and that

Cel lmark's analysis was reliable. ld. at 2238. Justice Alito

9 See Fed. R Evid. 703:

An expert may base an opinion on facts or data in
the case that the expert has been made aware of or
personal |y observed. If experts in the particular
field would reasonably rely on those kinds of facts or
data in formng an opinion on the subject, they need
not be admi ssible for the opinion to be admtted. But
if the facts or data would otherw se be inadm ssible,
t he proponent of the opinion may disclose them to the
jury only if their probative value in helping the jury
evaluate the opinion substantially outweighs their
prejudicial effect.

See also Ws. Stat. 8§ 907.03.
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reasoned that the state put in traditional chain of custody
evidence to prove that Cellmark's DNA profile was based on
L.J.'s swab. Id. at 2237, 22309. Further, Justice Alito
reasoned that it was sinply inprobable that shoddy |ab work
would result in the DNA profile of WIIlianms, especially where
Wllians was not wunder suspicion at the time of Cellmrk's
testing. 1d. at 2239.

24 Justice Alito explained that his rationale was

consistent with Mlendez-Diaz v. Mssachusetts, 557 U S. 305

(2009), and Bullcomng v. New Mexico, 564 US _ , 131 S .

2705 (2011). 1d. at 2240. In both of those cases, the forensic
report was introduced for the truth of what they asserted, that
Bul | com ng's BAC exceeded the legal Iimt and that the substance
Mel endez-Diaz was charged with distributing was cocaine. Id.
In contrast, Cellmark's report was not used for the truth of the

matter:

In this case, the Cellmark report was not introduced

into evidence. An expert wtness referred to the
report not to prove the truth of the matter asserted
in the report, i.e., that the report contained an

accurate profile of the perpetrator's DNA, but only to
establish that the report contained a DNA profile that
mat ched the DNA profile deduced from petitioner's

bl ood. Thus, . . . the report was not to be
considered for its truth but only for the distinctive
and limted purpose of seeing whether it matched
sonet hing el se. The relevance of the match was then

established by independent circunstantial evidence
showing that the Cellmark report was based on a
forensic sanple taken fromthe scene of the crine.

|d. at 2240-41 (citation omtted).
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25 Justice Alito then explained a second, independent
rationale for concluding that Lanbatos' testinony did not
violate WIlianms' right to confrontation. Ild. at 2242. He
explained that the Confrontation Clause refers to "w tnesses
against" the accused, and that in post-Crawford cases, there
were two common characteristics  of Confrontation C ause
violations: "(a) they involved out-of-court statements having
the primary purpose of accusing a targeted individual of
engaging in crimnal conduct and (b) they involved formalized
statenents such as affidavits, depositions, prior testinony, or
confessions.” 1d. In Wllianms, the Cellmark report was not
"prepared for the primary purpose of accusing a targeted
individual ." 1d. at 2243. Rat her, "its primary purpose was to
catch a dangerous rapist who was still at large, not to obtain
evi dence for use against petitioner, who was neither in custody
nor under suspicion at that tine." |d.

126 Justice Thomas concurred in the judgnent, but he
disagreed with Justice Alito's reasoning. |d. at 2255. Justice
Thomas reached his conclusion "solely because Cellnmark's
statenents | acked the requisite '"fornmality and solemity' to be
considered ‘'testimonial' for purposes of the Confrontation

Cl ause":

In Crawford, the Court explained that '[t]he text of

the Confrontation Clause . . . applies to 'w tnesses'
agai nst the accused—+n other words, those who 'bear
testinmony. "'’ "Testinony,' in turn, is '[a] solemm
declaration or affirmation nade for the purpose of
establishing or proving sone fact.' In light of its
text, | continue to think that the Confrontation
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Clause regulates only the use of statenents bearing
"indicia of solemity."’

Id. at 2255, 2259-60 (quoting Crawford, 541 U S. at 51 (internal
citations omtted)). Justice Thomas concluded that Cellmark's
report did not neet this standard because it |acked the
solemity of an affidavit or deposition. Id. at 2260. The

report was "neither a sworn nor a certified declaration of

fact." Id. Even though the report was produced at the request
of the police, "it was not the product of any sort of fornmalized
di al ogue resenbling custodial interrogation.” Id.

27 Thus, although WIllianms was a fractured opinion, five
Justices concluded that Lanbatos' testinmony did not violate
WIllianms' right to confrontation. |Id. at 2228, 2255.

128 Deadwi ||l er argues that his right to confrontation was
violated when the circuit court allowed Wtucki to rely on the
DNA profiles created by Orchid. He argues that Ochid s DNA
profiles were testinonial because "[t]he State needed these
results in order to prove or establish sonme fact, the identity
of the perpetrator, at the jury trial." He argues that this
case is distinguishable from WIllianms first because Deadw || er
"sought substantive use" of Ovchid' s result. In other words,
"Wtucki testified substantively that the Ochid Cellmrk DNA
results revealed the name of Richard Deadw ller." He argues
that Wllianms is further distinguishable because Deadw |l er had
a jury trial and Wllians had a bench trial.

29 The State argues that the judgnent of WIllianms is

controlling. It asserts that Deadwiller and WIllians stand in
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substantially identical positions, and therefore, the result in
WIllians—that the wtness’ reliance on the out-of-state
| aboratory's DNA profile did not violate the defendant's right
to confrontati on—+s controlling.

130 "When a fragnented Court decides a case and no single
rationale explaining the result enjoys the assent of five
Justices, the holding of the Court my be viewed as that
position taken by those Menbers who concurred in the judgnents

on the narrowest grounds."” Marks v. United States, 430 U. S.

188, 193 (1977) (internal quotations and citations omtted).
This rule is applicable only when "at |east two rationales for
the mpjority disposition fit or nest into each other Iike

Russi an dolls." Evan H. Can nker, Precedent and Prediction: The

Forwar d- Looki ng Aspects of Inferior Court Decisionnaking, 73

Tex. L. Rev. 1, 33 n.120 (1994). If no theoretical overlap
exi sts between the rationales enployed by the plurality and the
concurrence, "the only binding aspect of the fragnmented

decision . . . is its 'specific result."" Berwind Corp. .

Commir of Soc. Sec., 307 F.3d 222, 234 (3d Cr. 2002) (citation

omtted). A fractured opinion mandates a specific result when
the parties are in a "substantially identical position." 1d.

131 "We need not find a legal opinion which a majority
joined, but nerely '"a legal standard which, when applied, wll
necessarily produce results with which a majority of the Court

from that case would agree.'" Peopl e v. Dungo, 286 P.3d 442

455 (Cal. 2012) (Chin, J., concurring) (citation omtted).
Therefore, "we nust identify and apply a test which satisfies
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the requirenents of both Justice [Alito's] plurality opinion and
Justice [Thonmas's] concurrence.” 1d. at 456.

132 Though the opinions of Justice Alito and Justice
Thomas in WIlians have no theoretical overlap, we still apply
the case because Deadwiller and WIllians are in substantially
i dentical positions. Further, applying the tests of Justice
Alito and Justice Thomas results in the sane conclusion as in
Wllians, a conclusion with which five Justices agree that

Wtucki's testinony did not violate Deadwller's right to

confrontation. Deadwiller and WIllianms are in substantially
identical positions, in fact, the facts of this case are
strikingly simlar to the facts in WIIians. W reject the

defendant's argunments that Ochid's DNA profiles were used
"substantively" in this case but not in WIlians, and we reject
his argunment that because he had a jury trial, Wtucki's
testinony violated the Confrontation C ause. See infra, n.1ll

Both cases involve defendants accused of sexually assaulting a
victim In both cases, the victim reported the crinme and
underwent a sexual assault exam nation, which produced vaginal
swabs containing DNA of the perpetrator. In both cases, police
officers picked up the evidence, inventoried the evidence, and
sent the evidence to the state crinme lab, which then sent the
evidence to an out-of-state |aboratory for DNA testing

Further, the out-of-state |laboratory in both cases sent back the
genetic material and a DNA profile of the perpetrator produced
from the vaginal swabs. In both cases, state crine |ab analysts
entered the DNA profile into a DNA database, which resulted in a
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match to the defendant.® \When called to testify, the state
crime lab analyst in both cases reported that the DNA profile
sent by the out-of-state lab matched the DNA profile resulting
from the database. The DNA profile was not introduced into
evidence in either case. Prosecutors in both cases introduced
inventory reports, evidence receipts, and testinony to prove a
chain of custody, i.e. that the DNA profile was produced from
swabs taken fromthe victins.

133 Applying the rationales of Justice Alito and Justice
Thomas "' necessarily produce[s] results with which a majority of
the Court from that case would agree.'" Dungo, 286 P.3d at 455
(Chin, J. concurring)(citation omtted). Under Justice Alito's
first rationale, Ochid's DNA profiles were not used for the
truth of the matter asserted. Wllians, 567 US _ , 132 S
Ct. at 2236. Just as Lanbatos' testinony was not adm ssible for
the purpose of proving that Cellmark's DNA profile was produced
from senmen found in L.J.'s vaginal swabs under 1Illinois and
federal law, see id., nor is Wtucki's testinony adm ssible for
proving that Ochid's DNA profiles were produced from senen

found in Kristina S. or Chantee O 's vagi nal swabs. See Ws.

' To the extent that the facts differ, Wtucki's
involvenent in the DNA testing was nore substantial than
Lanbat os' invol venent. After Wtucki obtained a match from the
dat abase, he obtained a buccal swab from Deadw |l er, devel oped a
DNA profile from that swab, and reconfirmed that Deadw || er was
a match to the DNA profiles produced by Ochid. Wtucki's nore
substantial involvenment in the DNA testing weighs against
Deadwi I ler's argunent that Wtucki's testinony violated his
right to confrontation.
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Stat. § 907.03. As the prosecutor did in WIllians, the State
used traditional <chain of custody evidence to prove that
Orchid's DNA profiles were produced from the swabs taken from
Kristina S. and Chantee Q! 567 US _ , 132 S. . at 2237,
22309.

134 Under Justice Alito's second rationale, Orchid s DNA
profiles did not run afoul of the Confrontation C ause because

they did not involve "out-of-court statements having the primry

1 Deadwiller makes much of Justice Alito's statenent that
"there would have been a danger of the jury's taking Lanbatos'
testimony as proof that the Cellmark profile was derived from
the sanple obtained fromthe victims vaginal swabs. Absent an
evaluation of the risk of juror confusion and careful jury
instructions, the testinony could not have gone to the jury."
Wllians, 567 U S. at _ , 132 S. C. at 2236. However, Justice
Alito followed that st at enent by confirmng that t he
Confrontation Cl ause applies equally to bench and jury trials:
"W do not suggest that the Confrontation C ause applies
differently depending on the identity of the factfinder.
I nstead, our point is that the identity of the factfinder makes

a big difference in evaluating the |likelihood that the
factfinder mstakenly based its decision on inadmssible
evi dence. " |d. at 2237 n. 4. Simlar to Wllians, we find no

evidence in the record that the jury wunderstood Wtucki's
testinmony to prove the truth of the mtter asserted, that
Orchid's DNA profiles were produced from the swabs of Kristina
S. and Chantee O First, the State called several police
of ficers and introduced inventory reports and receipts to prove
a chain of custody for the swabs. See supra, 979-12. Second,
the jury was given instructions on how to evaluate an expert's

testinmony: "In determning the credibility of each w tness and
the weight you give to the testinony of each wtness,
consider . . . the opportunity the witness had for observing and

knowng the matters the wtness testified about :
Odinarily a witness may testify only about facts, but a wtness
with expertise in a particular field may give an opinion in that
field. So you should consider the qualifications and
credibility of the expert, the facts upon which the opinion is
based, and the reasons given for the opinion."
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purpose of accusing a targeted individual of engaging in
crimnal conduct." Id. at 2242. As in WIllianms, Deadw |ler was
not under suspicion at the tinme Ochid conducted its analysis.
In seeking the DNA profile, the State's "primary purpose was to
catch a dangerous rapist who was still at large, not to obtain
evi dence for use against petitioner, who was neither in custody
nor under suspicion at that time."'* 1d. at 2243.

135 Under Justice Thomas' rationale, Ochid s DNA profiles
| acked the solemity of an affidavit or deposition. Id. at
2260. There is no indication that the Ochid analyst swore to
the test results or that the DNA profiles contained certified
decl arations of fact.!® 1d. Even though the reports were
produced at the request of the police, there is no evidence that
they were the product "of any sort of fornmalized dialogue
resenbling custodial interrogation.” Id.

136 Deadwiller is in a substantially identical position as

Wlliams. Berwi nd, 307 F.3d at 234. Applying the rational es of

12 The Suprene Court recently concluded that crininal
suspects can be subjected to a DNA test after being arrested and
brought to the police station for a serious offense but before
they are convicted of the offense. Mryland v. King, 133 S. C.
1958 (2013). In reaching that conclusion, the Court highlighted
the inportance of DNA evidence with respect to solving crines.
ld. at 1966-80.

13 Orchid' s DNA profiles are not in the record before this

court. When an appellate record is inconplete with respect to
an issue raised by the appellant, we assune that the m ssing
mat eri al supports the trial court's ruling. State v. Benton,

2001 W App 81, 910, 243 Ws. 2d 54, 625 N W2d 923 (citing
Duhame v. Duhame, 154 Ws. 2d 258, 269, 453 N.W2d 149 (Ct. App.
1989)) .
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Justice Alito and Justice Thomas | eads to the sane concl usion as
in WIlliams—Wtucki's testinony did not violate Deadwiller's
right to confrontation. Further, it is worth nothing that in
this case, Deadwiller did not <challenge the substance of
Wtucki's testinony. The accuracy of the DNA results was a side
issue in this case because Deadwiller's defense was that the
intercourse did occur but that the victins consented.

137 Qur conclusion is consistent wth past Wsconsin

Confrontation C ause jurisprudence, nanely State v. WIlians and

Bart on. In State v. WIlians, the defendant was charged wth,

inter alia, possession of cocaine with the intent to deliver.

253 Ws. 2d 99, 1. At trial, the original analyst was
unavail able to testify, and another analyst, Sandra Koresch, who
had perforned a peer review of the original analyst's work,
testified that the substance WIllians was charged wth

possessi ng was cocai ne. ld., 14. The defendant argued that

Koresch's testinony violated his right to confrontation. I d.,
15. The court concluded that WIllians' right to confrontation

had not been vi ol at ed:

[ T]he presence and availability for cross-exam nation
of a highly qualified witness, who is famliar wth
the procedures at hand, supervises or reviews the work
of the testing analyst, and renders her own expert
opinion is sufficient to protect a defendant's right
to confrontation, despite the fact that the expert was
not the person who perfornmed the nechanics of the
original tests.
Id., 720. However, "one expert cannot act as a nmere conduit for

the opinion of another." [d., 9109.

27



No. 2010AP2363- CR & 2010AP2364- CR

38 In Barton, the defendant was charged with arson. 289
Ws. 2d 206, ¢93. The original analyst, David Lyle, had retired
by the time of Barton's trial, and the technical unit |eader,
Kenneth d son, testified that there had been ignitable
substances found at the scene of the crine. 1d., 4. Qdson had
performed a peer review of Lyle's tests and presented his own
conclusions regarding the tests to the jury. |Id. Under State

v. WIllians, the <court concluded that Barton's right to

confrontati on had not been vi ol at ed:

Like the unit | eader's testinmony in [State v.]
Wllians, Oson's testinony was ©properly admtted
because he was a qualified unit |eader presenting his

i ndi vi dual, expert opinion. A son not only exam ned
the results of Lyle's tests, but he also perfornmed a
peer review of Lyle's tests. He forned his opinion

based on his own expertise and his own analysis of the
scientific testing. He then presented his conclusions
to the jury, and he was available to Barton for cross-
exam nat i on. Thus, Oson's testinony satisfied
Barton's confrontation right and is adm ssible under
the suprenme court's decision in [State v.] WIIians.

Id., 716. The court of appeals also rejected Barton's argunent

that Crawford undermned the rule of State v. WIIlians. I d.,

120. The court stated that "[a] defendant's confrontation right
is satisfied if a qualified expert testifies as to his or her
i ndependent opinion, even if the opinion is based in part on the

wor k of anot her" expert:

Crawford does not undermine the established rule
that experts can testify to their opinions on rel evant
matters, and relate the information and sources upon
which they rely in formng those opinions. This is so
because an expert 1is subject to cross-exam nation
about his or her opinions and additionally, the
mat erial s on which the expert bases his or her opinion
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are not elicited for the truth of their contents; they
are examned to assess the weight of the expert's
opi ni on.

Id., 1120, 22 (quoting People v. Thomas, 30 Cal. Rptr. 3d 582,

587 (Cal. C. App. 2005)).
139 Deadwi |l er asserts that this case is distinguishable

from State v. WIlians and Barton because Wtucki was nerely a

conduit for Ochid' s analysis. The State argues that just as in

State v. WIllians and Barton, a defendant's right to

confrontation was not violated because Wtucki was highly
qualified as an anal yst, revi ened Orchid's wor Kk, and
i ndependently determ ned that the DNA recovered fromthe victins
was a match to Deadw || er.

40 In this case, Wtucki's testinony was simlar to that

of the testifying analyst in State v. WIlians and Barton.

Wtucki was a highly qualified expert. \Wen the victins' swabs
first came in, Wtucki confirnmed the presence of senen. Once
Wtucki received Ochid' s DNA profile, he reviewed the profile
to make sure that Ochid followed its procedures and quality
control measures and that it obtained acceptable results.
Wtucki also evaluated the profile to nmake sure it was of
sufficient quality to enter into the DNA database. After the
conputer showed a match between Deadwiller and the Ochid DNA
profiles, Wtucki obtained a buccal swab from Deadwll!er,
devel oped a DNA profile from that swab, and reconfirnmed that
Deadwi Il er was a match. Thus, Wtucki was not nerely a conduit
for Ochid s DNA profiles, but he independently concluded that

Deadwi I ler was a match to Ochid's DNA profiles. See State v.
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Wllianms, 253 Ws. 2d 99, 120. Therefore, Wtucki's testinony
was sufficient to protect Deadwiller's right to confrontation.
B. Harm ess Error
41 Assum ng arguendo that allowng Wtucki to testify
about Ochid's DNA profiles violated Deadwller's right to
confrontation, that wviolation was harnless. A Confrontation
Clause violation does not result in automatic reversal, but is

subject to harm ess error analysis. State v. Jensen, 2011 W

App 3, 130, 331 Ws. 2d 440, 794 N.W2d 482; State v. Wed, 2003

W 85, 128, 263 Ws. 2d 434, 666 N W2d 485, State v. WIIians,

253 Ws. 2d 99, 150. For an error to be harmess, the party who
benefitted from error nust show that "'it is clear beyond a
reasonable doubt that a rational jury would have found the

defendant guilty absent the error.'" State v. Martin, 2012 W

96, 9145, 343 Ws. 2d 278, 816 N W2d 270 (quoting State V.
Harvey, 2002 W 93, 9149, 254 Ws. 2d 442, 647 N.W2d 189). In
other words, "an error is harmess if the beneficiary of the
error proves beyond a reasonable doubt that the error conpl ai ned
of did not contribute to the verdict obtained.”" |d. (internal
quotations omtted). To conclude that the error was harn ess,
this court nust determine that "the jury would have arrived at
the same verdict had the error not occurred.” 1d. (citations
omtted). Several factors guide our analysis: "the frequency of
the error; the inportance of the erroneously admtted evidence;
the presence or absence of evi dence corroborating or
contradicting the erroneously admtted evidence; whether the
erroneously admtted evidence duplicates untainted evidence; the
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nature of the defense; the nature of the State's case; and the
overall strength of the State's case." 1d., 146.

42 Deadwi |l er argues that the introduction of Wtucki's
testimony was not harnless. Deadwi I l er points out that his
prior statenents to the police—that he had sexual intercourse
with both wonmen (asserting that it was consensual and that he
paid them)—were not introduced by the State. Deadw || er argues
that he had to change his defense strategy because of the
violation, 1i.e. he decided to testify that the sex was
consensual only after the State introduced the DNA evidence.
The State, on the other hand, argues that any error was
har m ess. Deadwi I ler admtted that he was the source of the
senen, and his defense strategy throughout the whol e proceedi ngs
was that the sex was consensual .

143 W agree with the State and conclude that even if
admtting Wtucki's testinony violated Deadwiller's right to
confrontation, that error was harniess. First, Deadw |ler nade
statenments to the police admtting that he had sexual
intercourse with the victins. At a pretrial conference, the
court asked the prosecutor whether he intended to use those
statenents, and he responded that "I guess that is going to
depend on the DNA and if the Court allows M. Wtucki to
testify. | don't intend to use his statenents. If that is not
resolved, then | may put his statenments on just to show this is
really a consent case.” |If Wtucki had not testified, the State
could have used Deadwi ller's statenents to prove the sane fact—
that Deadw |l er was the source of the senmen recovered from the
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vi cti ms. Second, Deadw |l er nmade several statenents indicating
that he did not challenge the DNA results, but rather was basing
his defense on the theory that Kristina S. and Chantee O
consented to the sexual intercourse. At a pretrial conference
days before the trial was scheduled to begin, Deadwll|er
reported that his DNA expert had not conpleted the review of
evidence in this case. The court inforned Deadw |l er that he
"could go to trial with your expert if we put it at another date
at a later tinme" and asked him several tines whether he wanted
to proceed wthout his DNA expert. The defendant answered
affirmatively six tinmes, insisting that he wanted to proceed
W t hout his expert. The State added that the DNA was going to
be a side issue in the case; that Deadwiller's defense was going
to be that the victins consented, and that this was going to be
a credibility case. Deadwiller responded that "I agree with him
100 percent.” In other words, whether intercourse occurred, the
subject of the expert's testinony was irrelevant to Deadwiller's
def ense because his defense was that the intercourse did occur
but that the victins consented. At trial, the defendant
testified that Kristina S. and Chantee O both consented to
havi ng sexual intercourse with him and that he did not dispute
that his senmen was found in both victinms. Throughout the entire
proceedi ngs, Deadwiller's defense strategy was that the sexual
intercourse was consensual . Therefore, even if Wtucki's
testinmony violated Deadwiller's right to confrontation, that
error was harnl ess beyond a reasonabl e doubt.
| V. CONCLUSI ON
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144 We conclude that on the facts of this case, Wtucki's
testinmony did not violate Deadwiller's right to confrontation.
Applying the various rationales of WIllians, a majority of the
United States Suprenme Court would cone to the same concl usion as
in WIllianms, that the expert's testinony did not violate the
defendant's right to confrontation. Moreover, Deadw ller did
not challenge the substance of Wtucki's testinony because his
defense was that the intercourse did occur but that the victins
consent ed.

45 Further, assumng arguendo that the adm ssion of
Wtucki's testi nony vi ol at ed Deadwi I l er's right to
confrontation, we conclude that the error was harmess in |ight
of the defendant's previous adm ssions of sexual intercourse
with the victinmse and the fact that throughout the proceedings,
he mai ntai ned a defense that the victins consented.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

146 M CHAEL J. GABLEMAN, J., did not participate.
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147 SH RLEY S. ABRAHANSON, C.J. (concurring).! This
witing is really a lament. A lanment that the majority opinion
reaches a result wthout a rationale. Because the mgjority
opinion offers no rationale for the result, the majority opinion
does not help answer the recurring significant central
constitutional/evidentiary question presented, nanely, "How does
the Confrontation Cause apply to the panoply of crine
| aboratory reports and underlying technical statenments witten
by (or otherw se made by) |aboratory technicians?"? This central
guestion is ubiquitous in trial courts every day.

148 The majority opinion reaches its result based on the

result reached by the United States Suprenme Court in WIllians v.

IIlinois, 132 S. C. 2221 (2012). Wllians was a plurality
deci si on. As a result of issuing a plurality decision, the
United States Suprenme Court has not synthesized its case |aw

interpreting Crawford v. Wshington, 541 U S. 36 (2004), to

adequately delineate the intersection of the Confrontation
Clause and the rules of evidence and the application of the
Confrontation Clause to the use of crine |aboratory reports at

trial. The instant case presents this court an opportunity to

LI concur in judgnent because the alleged error, if error

was harml ess. The record indicates that before trial, the
defendant told detectives that he did indeed have sexual
relations wth the wvictins, but that the relations were
consensual . It is not entirely clear when the defendant nmade
these statements and the detectives did not testify at trial
regarding the statenents. Wat is clear is that at the pretria

hearing when the State remarked that the case centered on the
i ssue of consent, the defendant did not object.

2Wlliams v. Illinois, 132 S. C. 2221, 2244 (Breyer, J.
concurring).
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do so. Yet the majority opinion sidesteps this opportunity and
in doing so, fails to advance the law in this inportant area.

149 | wite for two reasons.

50 First, 1 conclude that this court is not obligated to

follow the United States Suprene Court's decision in WIlians v.

IIlinois in reaching its result. The decision is not binding
upon this court because there is no single or narrowest
rational e upon which the majority of the United States Suprene
Court relied in reaching its concl usion.

151 Second, in relying on Wllians to dictate the result
in the present case, the ngjority opinion nmsses an opportunity
to examne nore fully the inportant question raised regarding
the intersection of the Confrontation Cl ause and the rules of
evi dence and the application of the Confrontation C ause to the
numerous types of crine |laboratory reports and the wtnesses
testifying about them

I

152 The first issue is what role WIllianms should play in

our court's decision in the present case. Wllians was a
plurality decision. It is not the first plurality decision of
the United States Suprene Court (or this court), and it will not

be the | ast.

153 Rules have been developed instructing federal and
state courts howto interpret and apply plurality decisions.

54 The United States Suprene Court declared in Marks v.
United States, 430 U S. 188, 193 (1977), that when it issues a

plurality decision, wth no five Justices agreeing on a
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rationale, courts should regard the opinion of the Justice
concurring on the narrowest possible grounds as the Court's
ultimate hol ding.

55 This court has followed Marks in applying plurality
opinions of the United States Supreme Court and in applying

plurality decisions of this court. See, e.g., Vincent .

Voi ght, 2000 W 93, 146, n.18, 236 Ws. 2d 588, 614 N W2d 388;
Lounge Mgnt., Ltd. v. Town of Trenton, 219 Ws. 2d 13, 21-22

580 N.W2d 156 (1998); Tontzak v. Bailey, 218 Ws. 2d 245, 284,

578 N.W2d 166 (1998) (Crooks, J. concurring) (quoting Gegg V.
Ceorgia, 428 U.S. 153, 169 n.15 (1976) (opinion of Stewart,
Powel |, & Stevens, JJ.)).

156 The Marks narrowest grounds rule has been interpreted
as applying only when "one opinion can be neaningfully regarded
as 'narrower' than another—enly when one opinion is a |ogica
subset of other, broader opinions" and can "represent a comon

denom nator of the Court's reasoning . King v. Palner,

950 F.2d 771, 781 (D.C. Cir. 1991) (en banc)). Therefore, "in
cases where approaches differ, no particular standard is binding

on an inferior court because none has received the support of a

majority of the Suprenme Court." Ankar Energy Corp. .
Consol idation Coal Co., 177 F.3d 161, 170 (3d Cr. 1999). "Wen
it is not possible to discover a single standard that

legitimately constitutes the narrowest ground for a decision on
that issue, there is then no law of the |and because no one

standard comands the support of a mpjority of the Suprene
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Court." United States v. Alcan Al um num Corp., 315 F.3d 179

189 (2d Cr. 2003).

57 No narrowest opinion exists in WIIians. No one
opinion is a |logical subset of another broader opinion.?3

158 Five Justices of the United States Suprenme Court
concluded in WIllians that a DNA report simlar to the one
introduced in the present case did not violate the Confrontation
Cl ause. They could not agree on the reason. Four of these
Justices concluded that the adm ssion of a Cellmark report did
not violate the Confrontation C ause because the report was not
used to prove the truth of the matter asserted and its primry
purpose was not to accuse a targeted individual of a crine.
Wllians, 132 S. C. at 2243. One Justice agreeing with the
di sposition of the case concluded that the report was non-
testinonial because it "lacked the requisite 'formality and

solemity’ to be considered 'testinonial’ WIIlians,
132 S. C. at 2255 (Thomas, J., concurring).*

159 Four Justices dissented, concluding that the adm ssion
of a Cellmark report was a Confrontation C ause violation.

Wllians, 132 S. C. at 2265 (Kagan, J., dissenting).

3 For a recent law review comentary on the Marks rule, see
W Jesse Wins, Note, A Problematic Plurality Precedent: Wy the
Suprene Court Should Leave Marks Over Van Orden v. Perry, 85
Neb. L. Rev. 830 (2007).

4 Justice Thomas's concurrence in WIlianms explicitly
rejects the plurality's "flawed analysis"™ and asserts that
"there was no plausible reason for the introduction of
Cellmark's statenments other than to establish their truth.”
Wllians, 132 S. C. at 2255-56 (Thomas, J., concurring).

4
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60 1 do not view the WIlianms decision as binding on this
court. There is no "narrowest” rationale upon which to rely.
The plurality opinion and Justice Thomas's concurrence enploy
differing approaches to reach the sane conclusion that no
Confrontation C ause violation occurred, but no opinion is a
"l ogi cal subset” of another.

61 As Justice Kagan noted in her dissent, "[I]n all
except [the plurality's] disposition, [Justice Alito' s] opinion
is a dissent: Five Justices specifically reject every aspect of
its reasoning and every aspect of its explication.” WIIians,
132 S. . at 2265 (Kagan, J., dissenting). Therefore, although
the inclusion of Justice Thomas's concurrence neans five
Justices reached the sane result, the reasoning of the
concurrence cannot be considered the narrowest grounds or the
"l ogi cal subset” of the plurality opinion.

62 The nmjority opinion follows the result in WIIlians
because the defendant in WIlianms and the defendant in the
present case are in "substantially identical positions.” Thus,
the majority opinion asserts that five Justices of the United
States Suprene Court would nost likely reach the sane concl usion
as they reached in Wllianms if presented with the instant case.

Maj ority op., 7131-34.°

®> The facts of the present case and WIlians are somewhat

different. The question is whether the differences matter.
Here a jury, rather than a judge, determned the defendant's
guilt. Justice Alito's plurality opinion hinted that a change

in the fact-finder mght be an issue. Wllians, 132 S. C. at
2236; majority op., 134 n.1l1.
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163 Wthout explaining why it is deviating from our
precedent that relies on the Marks plurality opinion rule, the
majority opinion adopts a different way of approaching a
plurality decision of the United States Suprene Court. The
majority opinion's new approach to a plurality decision is to
ask (and answer) how five nmenbers of the United States Suprene
Court would dispose of the present case. In other words, the
majority opinion asks (and answers) the follow ng question:
What result would the four-nenber plurality in WIllianms plus
Justice Thomas reach in the present case?

164 1 ask, what is the effect of the majority opinion's
new approach on our prior cases adopting the Marks rule? Does
the majority opinion's "follow the result” rule replace the
"follow the narrowest rationale" rule from Marks? Is it an

interpretation of or an alternative to the Marks rule? Does the

majority opinion's "follow the result” rule require that the
facts of each new case be on all fours with the decision of the
United States Suprene Court? Does the nmjority opinion's
"follow the result” rule require this court to follow a certain
rationale that led to that result, even though no rationale has
received the support of a mpjority of the United States Suprene
Court ? Does the mpjority opinion's "follow the result” rule
require that all of the United States Suprenme Court Justices who
agreed on the result still be on the Court when a new state case
is presented?

65 Because there is no single or narrowest rationale upon

which the majority in the United States Suprenme Court relied on
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reaching its conclusion in Wllians, | conclude that there is no
standard in Wllians for this court to follow
|1

66 1 turn now to ny second point. In relying on WIIlians
to dictate the result in the present case, the court msses an
opportunity to examine the question raised regarding the
intersection of the Confrontation Cause and the rules of
evidence and the application of the Confrontation Clause to a
wide array of crine laboratory reports and the w tnesses who
testify about them

167 1t may be fairly easy to speculate what result the
WIllians Court would reach in the present case when WIlians was
so recently decided and is so simlar to the facts of the
present case. It will not be as easy in other cases in the near
and distant future that present different fact situations.

168 By adopting the result of WIllianms wthout fully
setting forth a rationale, a standard, that Wsconsin courts
should follow in future cases, the court has failed to strive to
unbundl e Confrontati on Cl ause doctri ne.

169 | agree with Justice Breyer, who lanmented at length in
WIllians about the gravity of the issues left unresolved by the
WIllians decision. Justice Breyer would have preferred that the
Court take a fresh look at the intersection of the Confrontation
Clause and the rules of evidence and synthesize Caw ord,

Mel endez-Diaz,® and Bullcoming’” with the issues presented in

® Mel endez-Di az v. Massachusetts, 557 U.S. 305 (2009).

" Bullcoming v. New Mexico, 131 S. C. 2705 (2011).

7
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Wlliams.® This synthesis is essential because the Justices of
the United States Suprene Court have expressed w dely divergent
views in these cases.

170 One comrentary concluded that the WIllianms plurality
opinion deferred to the Illinois rules of evidence, thus

"intermngl[ing] the Confrontation Clause with state rules of

evidence, . . . precisely the wevil that Caword helped to
remedy . . . [and] anpbunting to an unacknow edged departure from
Crawford itself." The Suprene Court, 2011 Ter m—teadi ng Cases,

126 Harv. L. Rev. 176, 273 (2012). This |law review piece opines
on Wllianms as follows: "The Court could have avoided such a
confusing outcome, iif only a single additional Justice had
either joined the Justices in the plurality to wite a majority

opinion overruling Ml endez-Diaz and Bullcomng or joined the

di ssent and thereby strengthened and clarified the requirenents

of Mel endez-Diaz and Bullcomng.” The Suprene Court, 2011 Ter m—

—+teadi ng Cases, 126 Harv. L. Rev. 176, 276 (2012).

171 Justice Breyer also raised inportant practi cal
guestions. Wo may the prosecution call to testify and how many
people who were involved in the laboratory should have to
testify to satisfy the Confrontation d ause?’ Justice Breyer
noted that the WIlianms plurality decision, |ike decisions
before it, has failed to produce a clear, generally applicable
practical answer to the Confrontation C ause issue with respect

to routine crime |aboratory results:

8 Wiliams, 132 S. C. at 2248 (Breyer, J., concurring).
° |d. at 2246-47 (Breyer, J., concurring).

8
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Once one abandons the traditional [Federal] rule [of
Evi dence 703], there would seem often to be no | ogical
stopping place between requiring the prosecution to
call as a witness one of the laboratory experts who
worked on the matter and requiring the prosecution to
call all of the Ilaboratory experts who did so.
Experts—especially | aboratory experts—regularly rely
on the technical statenments and results of other

experts to form their own opinions. The reality of
the matter is that the introduction of a |aboratory
report i nvolves | ayer upon | ayer of t echni cal

statenents (express or inplied) nmade by one expert and
reli ed upon by another.

172 Although Justice Breyer concurred to criticize the
plurality for failing to produce a clear, generally applicable
rule, Justice Kagan dissented to fault the plurality for
tarni shing what she viewed as the clear rule that the Court had
recently espoused. Before WIIians, two |andmark Court

decisions within the last three years in Mlendez-D az and

Bull coming demanded that "a prosecutor wshing to admt the
results of forensic testing had to produce the technician
responsible for the analysis."' "But that clear rule is clear
no longer," lamented Justice Kagan.'* In failing to follow these
recent decisions, the Court has "left significant confusion in
[its] wake. "™

173 Commentators have levied criticismat all four of the

W 1ians opinions:

0 1d. at 2246 (Breyer, J., concurring).

1 1d. at 2277 (Kagan, J., dissenting).

12.1d. (Kagan, J., dissenting).

13 1d. (Kagan, J., dissenting).

9
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The lack of either a majority opinion or a clear
holding, in addition to the internal flaws of the
vari ous opinions, deeply nuddles Confrontation C ause
doctrine, leaving the clause's application to forensic
evi dence in question.

74 This court should, | think, take Justice Breyer's
advice and examne the issues presented and decide the present
case on the basis of constitutional precedent of the United
States Suprenme Court and this court, learning to the extent
possible from the diversity of opinions in these cases.
Al though the United States Suprene Court has failed to provide
clear, consistent answers on the interplay of the Confrontation
Clause and evidentiary rules when |aboratory reports and
statenments are introduced or relied upon, this court should
attenpt to craft a constitutional standard and fashion an
approach that is theoretically and practically sound.

175 Qur re-exam nation of the applicable state and federal
pr ecedent woul d be fruitful to guide circuit courts,
prosecutors, defense counsel, and expert wtnesses in the
conduct of trials in which an array of |aboratory reports and
statenents are introduced or relied upon.?®® Unl ess we do so,
courts and litigants will have little or no guidance on how to
proceed when the next cases are presented in the circuit courts
with different sets of circunstances and different Kkinds of

crime | aboratory reports and wi tnesses at issue.

4 The Supreme Court, 2011 Term—Leadi ng Cases, 126 Harv. L.
Rev. 176, 267 (2012).

15 For exanples of courts taking this approach of re-
examning the case Jlaw to address Confrontation C ause
chal l enges, see United States v. Janes, 712 F.3d 79 (2d Grr.
2013); People v. Pealer, 985 N E. 2d 903 (N. Y. 2013).

10
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176 Justice Breyer began this exam nation in his WIIlians
concurrence when he acknow edged that courts and treatise
witers have recognized the problem and have suggested at | east
six different solutions.® Al of the approaches assune sonme
kind of Crawford boundary—sone kind of limtation upon the
scope of Crawford—delineating who nmay be permtted to testify
and upon what evidence they nmay rely.?!’ This standard would
respect defendants’ constitutional rights to confront the
wi tnesses who collect, process, and analyze the evidence
presented at trial while not requiring every person who has ever
touched the evidence to testify in court.

77 Not only nust this court harnonize WIllians wth

Crawford, Melendez-Diaz, and Bullcomng, but it nmust also

1 Wllians, 132 S. . at 2247-48 (Breyer, J., concurring).
7 1d. at 2248 (Breyer, J., concurring).

As a basis for discussion, Justice Breyer's concurrence
provides the followng alternative solution to help satisfy the
Confrontation C ause:

[ S]hould the defendant provide good reason to doubt
the |aboratory's conpetence or the validity of its
accreditation, then the alternative safeguard of
reliability would no |l onger exist and the Constitution
woul d entitle [the] defendant to Confrontation C ause
protection.

Wllians, 132 S. C. at 2252 (Breyer, J., concurring).

For comrentary on WIlians, see, e.g., Mchael A Sabino &
Ant hony M chael Sabino, Confronting the "Crucible of Cross-
Exam nation": Reconciling the Suprenme Court's Recent Edicts on
the Sixth Amendnment's Confrontation C ause, 65 Baylor L. Rev.
255 (2013).

11



No. 2010AP2363-CR & 2010AP2364- CR ssa

har noni ze W sconsin court decisions such as State v. WIIlians?®

and State v. Barton.® The mmjority opinion, relying nore on the

result of WIlians than the rationale of the Crawford line of
cases, |leaves this major task undone.

178 For the reasons set forth, | wite separately.

179 |1 am authorized to state that Justice ANN WALSH

BRADLEY joins Part | of this opinion.

8 state v. WIlians, 2002 W 58, 253 Ws. 2d 99, 644
N. W2d 9109.

19 state v. Barton, 2006 W App 18, 289 Ws. 2d 206, 709
N. W 2d 93.

12
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180 ANN WALSH BRADLEY, J. (concurring). | join the
majority opinion in concluding that even if Deadwiller's rights
under the Confrontation Clause were violated, the error here is
har m ess. Majority op., 9Y3. Therefore |I join Section IIl.B of
the majority opinion.

181 However, for the reasons set forth in Section | of the
concurring opinion, | cannot join the mjority's discussion of

Wllians v. Illinois, 132 S. C. 2221 (2012) or its application

of WIllians to this case. See mgjority op, 91920-35; Chief
Justice Abrahanson's Concurrence, 9152-65. Therefore | join
Section | of the concurring opinion. Accordi ngly, I

respectfully concur.
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